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After P failed to file a tax return for the 2004 tax
year, R filed a substitute for return and issued a notice of
deficiency determning a deficiency in P's Federal incone
tax and additions to tax under secs. 6651(a)(1) and (2) and
6654, |.R C

Held: P is liable for a portion of the deficiency to
t he extent decided herein.

Held, further: P is |liable for the applicable
additions to tax.

Ernestine Forrest, pro se.

M chael K. Park, for respondent.




-2 -
MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redetermnation of petitioner’s liability for incone tax and
additions to tax for 2004 as determ ned by respondent. After
concessions by petitioner and respondent of certain inconme itens
and deductions,?! the issues left for decision are:

(1) Whether petitioner is entitled to a deduction on
Schedul e A, Item zed Deductions, for neal expenses;

(2) whether petitioner is entitled to a Schedul e A deduction
for vehicle ml eage expenses;

(3) whether petitioner is entitled to a Schedul e A deduction
for tel ephone expenses;

(4) whether petitioner is entitled to a Schedul e A deduction
for an enploynent-related | egal fee of $400;

(5) whether petitioner is entitled to a Schedul e A deduction

for a casualty | oss;

'Responded conceded neal expense deductions of $29. 24,
| eavi ng $50. 95 of neal expense deductions at issue. Petitioner
concedes that she received $7,005 of pension distributions, a
separate taxable distribution fromher retirenent account of
$3, 328, interest inconme of $129, savings bond interest incone of
$67, dividends of $1,084, unenpl oynent conpensation of $10, 660,
and $61, 771 of wage incone, all in 2004. The parties have agreed
that petitioner is entitled to Schedul e A deductions for 2004 as
follows: State incone taxes of $3,847.22; real estate taxes of
$1, 860. 07; personal property tax of $166; nortgage interest of
$7,245; charitable contributions of $160, and m scel | aneous
item zed deductions of $10,928.07 before any consi deration of the
adj usted gross incone limtation on m scellaneous item zed
deducti ons.
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(6) whether petitioner is liable for the 10-percent
additional tax under section 72(t) on the distribution of $3,328
from her individual retirement plan;?

(7) whether petitioner is liable for the section 6651(a)(1)
addition to tax for the failure to file a tinely return;?

(8) whether petitioner is liable for the section 6651(a)(2)
addition to tax for the failure to tinely pay tax; and

(9) whether petitioner is liable for the section 6654
addition to tax for the failure to pay estimted incone tax.

FI NDI NGS OF FACT

Sonme of the facts have been stipulated, and the stipulation
of settled issues, the stipulated facts, and the acconpanyi ng
exhi bits are hereby incorporated by this reference. At the tine
she filed her petition, petitioner resided in California.

During January and the first 11 days of February 2004,
petitioner was a securities |lawer enployed by the California
Department of Corporations. Although her enploynment was

termnated in February 2004, she continued receiving pay through

2All section references are to the Internal Revenue Code of
1986 (Code), as amended and in effect for the tax year at isSsue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

3The anpunts of all the additions to tax will be detern ned
in the Rule 155 conputations to be made in accordance with this
opi ni on.
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June 2004.4 After petitioner’s enploynment was termn nated, she
commenced a |lawsuit for reinstatenent and backpay. [In connection
with that litigation, in April 2004 petitioner flew from her hone
to Sacranmento, and while in the Sacranmento area consuned three
meals. At some tine in 2004 petitioner was involved in an
aut onobi l e accident with an uninsured notorist. At the tinme of
the accident petitioner was insured by State Farm I nsurance,
whi ch has yet to resolve her claim

Petitioner did not file a tax return for the 2004 tax year.
Respondent prepared a substitute for return for petitioner’s 2004
tax year which respondent filed on Decenber 14, 2007. On
February 5, 2008, respondent issued petitioner a statutory notice
of deficiency determning an incone tax deficiency for 2004 of
$16, 260. 80 and the followi ng additions to tax: $1,438.83 under
section 6651(a)(1l) for failure to file a tax return on tinme; an
anount to be determ ned under section 6651(a)(2) for failure to
pay tax on time; and $153.81 under section 6654(a) for failure to
pay estimted tax.

Petitioner tinely filed a petition with this Court on My

13, 2008. In the petition, petitioner disputed the deficiency

“We note that petitioner had previously been ternm nated from
her enploynment with the California Departnment of Corporations in
2000 and was subsequently reinstated in March 2003 after filing
suit against the State of California in 2003, of which we take
judicial notice. See Forrest v. Conmm ssioner, T.C Menp. 2009-
228.
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and argued that “A tax of nore than $16, 000 has been proposed in
connection with the year 2004 wth which the Taxpayer does not
agree” and that “the Taxpayer desires to preserve her rights and
position with regard to the year 2004. Relief fromthe proposed
tax is requested.” After concessions the issues left for
determnation are those |listed above. A trial was held in Los
Angel es, California, on July 1, 2009.°

OPI NI ON

Burden of Proof

The Comm ssioner’s determ nation of a deficiency is presuned
correct, and the taxpayer bears the burden of proving that the

determ nation is inproper. See Rule 142(a); Welch v. Helvering,

290 U. S 111, 115 (1933). However, pursuant to section
7491(a) (1), the burden of proof as to a factual issue that
affects the taxpayer’s tax liability may be shifted to the
Comm ssioner. This occurs where the “taxpayer introduces

credi bl e evidence with respect to * * * such issue”, and the

SPetitioner has been given sufficient tine to file a brief.
She has continually tested this Court’s patience with notions to
extend tinme to file and then ultimately failed to submt a brief.
Petitioner is a nenber of the California State Bar and, as such,
shoul d be sensitive to any actual or perceived abuse of the
judicial process. The Court directs petitioner’s attention to
sec. 6673(a)(1l), which allows the Court in its discretion to
require the taxpayer to pay to the United States a penalty not in
excess of $25,000 whenever it appears that “(A) proceedi ngs
before it have been instituted or maintained by the taxpayer
primarily for delay, (B) the taxpayer’s position in such
proceeding is frivolous or groundless, or (C) the taxpayer
unreasonably failed to pursue avail able adm nistrative renedi es”.
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t axpayer has, inter alia, conplied with substantiation

requi renents pursuant to the Code and “maintained all records
required under this title and has cooperated with reasonabl e
requests by the Secretary for w tnesses, information, docunents,
meetings, and interviews”. Sec. 7491(a). Petitioner did not
argue that the burden should shift, and she failed to maintain
required records or conply with the substantiati on and
cooperation requirenments. Accordingly, the burden of proof
remai ns on petitioner.

1. Expense Deducti ons

A. CGeneral Rul es

Deductions are a matter of |egislative grace, and the
t axpayer must naintain adequate records to substantiate the
anmounts of any deductions or credits clainmed. Sec. 6001 (the

t axpayer “shall keep such records”); I NDOPCO, Inc. v.

Comm ssioner, 503 U.S. 79, 84 (1992); sec. 1.6001-1(a), Incone

Tax Regs. Taxpayers nmust naintain records relating to their
i ncone and expenses and must prove their entitlenent to al
cl ai mred deductions, credits, and expenses in controversy. See
sec. 6001.

Section 162(a) authorizes a deduction for “all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business”. A trade or business

expense is ordinary for purposes of section 162 if it is normnal
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or customary within a particular trade, business, or industry,
and is necessary if it is appropriate and hel pful for the

devel opnent of the business. Conm ssioner v. Heininger, 320 U. S.

467, 471 (1943); Deputy v. du Pont, 308 U.S. 488, 495 (1940). In

contrast, “personal, living, or famly expenses” are generally
nondeducti ble. Sec. 262(a).

In certain circunstances, the taxpayer nust neet specific
substantiation requirenents to be allowed a deduction under
section 162. See, e.g., sec. 274(d). The hei ghtened
substantiation requirenments of section 274(d) apply to: (1) Any
travel i ng expense, including neals and | odgi ng away from hone;
(2) any itemwith respect to an activity in the nature of
entertai nnment, anmusenent, or recreation; (3) an expense for
gifts; or (4) the use of “listed property”, as defined in section
280F(d) (4), including any passenger autonobiles. To deduct such
expenses, the taxpayer nust substantiate by adequate records or
sufficient evidence to corroborate the taxpayer’s own statenent:
(1) The anpbunt of the expense or other item (2) the time and
pl ace of the travel, entertai nnment, amusenent, recreation, or use
of the property; (3) the business purpose of the expense or other
item and, (4) the business relationship to the taxpayer of the
persons entertained or receiving the gift. Sec. 274(d).

To satisfy the adequate records requirenent of section 274,

a taxpayer nust nmaintain records and docunentary evidence that in
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conbi nation are sufficient to establish each elenent of an
expenditure or use. Sec. 1.274-5T(c)(1) and (2), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46016, 46017 (Nov. 6, 1985).
Al t hough a cont enporaneous log is not required, corroborative
evi dence to support a taxpayer’s reconstruction “of the elenents
* * * of the expenditure or use nust have a high degree of
probative value to elevate such statenent” to the |evel of
credibility of a contenporaneous record. Sec. 1.274-5T(c)(1),
Tenporary I nconme Tax Regs., supra.

Where the hei ghtened requirenents di scussed above do not
apply, however, the Court may allow the deduction of a clained
expense even where the taxpayer is unable to fully substantiate
it, provided the Court has an evidentiary basis for doing so.

Wllians v. United States, 245 F.2d 559, 560 (5th Cr. 1957);

Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930);

Vani cek v. Commi ssioner, 85 T.C. 731, 742-743 (1985). But see

sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). In these instances, the Court is permtted to
approxi mate the all owabl e expense, bearing heavily against the
t axpayer whose inexactitude is of his or her owm nmaking. Cohan

v. Conm ssioner, supra at 544.

B. Schedul e A Deduction for Meal Expenses

The hei ghtened or strict substantiation requirenments of

section 274(d), discussed above, apply to neal expenses. To
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satisfy section 274(d) petitioner nust present sufficient
evidence in addition to her testinony to satisfy the three
aspects of this requirenent. The taxpayer nust prove: (1) The
anount, (2) the tinme and place, and (3) the business purpose of
each expenditure. Sec. 1.274-5T(b), Tenporary Inconme Tax Regs.,
50 Fed. Reg. 46014 (Nov. 6, 1985).

After respondent’s concessions, $50.95 of petitioner’s neal
expense deductions remains at issue. This anobunt stens from
three nmeals petitioner consunmed during a trip she nade to
Sacranmento in April 2004 in connection with her enploynent
l[itigation. Petitioner clains that she is entitled to deductions
for meals purchased including: $10.45 at Denny’s, Inc., on Apri
24, 2004, $29.97 at the Bootl egger Restaurant on April 25, 2004,
and $10.53 at Awful Annies #1 on April 25, 2004, all in the
Sacranmento and Auburn, California, area.

Petitioner presented a credit card statenent show ng the
above amounts and an airline recei pt show ng that she had
purchased a round-trip ticket from Los Angel es to Sacranento on
April 24, 2004, and returning on April 26, 2004. W find that
petitioner has produced enough evidence in conjunction with her
testinmony to neet the first two parts of the heightened section
274 burden. She has shown both the anmobunt of the expenditure and
the tinme and place of the travel. Remaining is the third,

requi red busi ness purpose, show ng.
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Petitioner testified that she incurred these expenses during
atripto Sacranmento to confer with the attorney working on her
reinstatenent litigation. This litigation can be characterized
as an attenpt to reestablish petitioner’s business of earning her
pay and, therefore, a business expense. See Kenton v.

Comm ssioner, T.C Meno. 2006-13. Therefore, petitioner has net

the three requirenents under the hei ghtened burden of
substantiation with respect to the three neal expense deductions
and is entitled to a Schedul e A deduction of $50.95.°

C. Schedul e A Deduction for Vehicle M| eage Expenses

The strict substantiation requirenments of section 274(d)
al so apply to away-from hone business m | eage expenses. Smth v.

Comm ssioner, 80 T.C. 1165, 1172 (1983). The taxpayer nust prove

the anount, tine, place, and busi ness purpose of each
expenditure. Sec. 1.274-5T(b), Tenporary |Incone Tax Regs.,

supra. The anmount of the business travel nmay be substantiated by
the use of a contenporaneous |og or by any reasonabl e neans

establishing the nunber of mles traveled, the date, the place,

W note that under sec. 62(a)(20) as anmended, effective
Cct. 22, 2004, “attorney fees and court costs” paid by the
taxpayer in connection with discrimnation lawsuits “paid after
Cct. 22, 2004, with respect to any judgnent or settlenent
occurring after that date are allowed as a deduction in conputing
adj usted gross incone, with the result that they are not subject
to the AMI, and are not subject to the 2-percent floor.” Kenton
v. Comm ssioner, T.C Meno. 2006-13. However, as petitioner is
deducti ng neal expenses here, not attorney’s fees and court
costs, these expenses do not fall wthin the favorabl e treatnent
of sec. 62(a)(20) and are subject to the AMI and the 2-percent
floor. See secs. 56(b)(1)(A (i), 67(a).
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and t he business purpose of such mles. Smth v. Conm ssioner,

supra at 1172. “Congress has chosen to inpose a rigorous test of
deductibility in the area of travel expenses. Each of the
foregoing el ements nust be proved for each separate expenditure.
Ceneral vague proof, whether offered by testinony or docunentary
evidence, will not suffice.” 1d. at 1171-1172.

Al t hough petitioner clained to have regularly used her
personal vehicle in connection with her reinstatenent litigation,
the record is practically devoid of any evidence related to her
cl ai mred m | eage deduction. Evidence which is vague or
significantly inconplete is not credible. Harris v.

Conmi ssioner, T.C. Meno. 2010-248; Waver v. Conmm ssioner, T.C

Meno. 2004-108. Petitioner asserted that she has al ways
mai ntai ned a | og of her vehicle travels, but “could not |ocate
it” and the only evidence accepted at trial was an exhibit

consi sting of photocopies of parking receipts.” Al though we

‘At trial petitioner attenpted to introduce a typed list of
expenses and places that did not include mles traveled. She
explained that this exhibit

descri bes taxpayer’s activities in relation to sone of
t he expenses that are being questioned, witten
transcripts, * * * parking fees * * * in connection
with trying to get the back pay awarded to her * * *
simlarly there is another chart referring to the
copies and other things that are incurred related to
travel to acconplish these things * * * to go to the
airport * * * to do a variety of business activities.

Respondent objects to the exhibit as “clearly prepared in
anticipation of [this] litigation”. W agreed with respondent
(continued. . .)
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agree with petitioner that she “had to drive to soneplace to
park”, she did not even attenpt to explain at trial where she had
driven when she received the parking receipts or that the mles
driven to the parking lots were in fact deductible. Petitioner
was unable to provide any substantiation for her clainmed mleage
deduction, let alone neet the heightened requirenents under
section 274. Therefore she is not entitled to a Schedule A
deduction for her clained vehicle m|eage expenses for the 2004
tax year

D. Schedul e A Deduction for Tel ephone Expenses

As di scussed above, a taxpayer is generally permtted to
deduct ordi nary and necessary busi ness expenses, but is required
to keep sufficient records to substantiate the anmount of any
deduction. Secs. 162(a), 6001. Under the Cohan doctrine, the
Court is permtted to estimate expenses; however, there nust be
sufficient evidence that the expense was in fact incurred.

Wllianms v. United States, 245 F.2d at 560.

(...continued)
and refused to admt the evidence. This exhibit does not
constitute the kind of evidence contenplated by sec. 274(d) and
required to satisfy the higher burden of substantiation.

We al so note that generally taxpayers may not “deduct the
daily cost of commuting to and from work, as such expense is
considered to be personal and nondeductible.” Brocknman v.

Comm ssioner, T.C Meno. 2003-3 (citing Conm ssioner v. Flowers,
326 U. S. 465, 473-474 (1946)). Petitioner’s offered exhibit
listed under m | eage included entries such as “kinko”, “mil”
“copy”, and “buy supplies” that denote |ocal and possibly
personal errands.
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At trial petitioner testified that she had nore than one
t el ephone to support a dial-up nodem and fax machi ne. She did
not present any evidence, testinonial or otherw se, regarding the
percent age of business use of the tel ephone. W note that “in
the case of an individual, any charge (including taxes thereon)
for basic |ocal tel ephone service with respect to the 1st
t el ephone line provided to any residence of the taxpayer shall be
treated as a personal expense.” Sec. 262(b). Petitioner also
di d not produce any tel ephone bills to substantiate a deducti on.
Petitioner clearly has not net her burden and is not entitled to
a Schedul e A deduction for her clainmed tel ephone expenses for the
2004 tax year.

E. Schedul e A Deduction for $400 Legal Fee

Petitioner clains to have nade a $400 paynent to her
attorney “for filing a wit petitionto try to get the enpl oyer
to pay three years of back pay.” As we deci ded above,
petitioner’s litigation fees are ordinary and necessary busi ness

expenses. See Kenton v. Conm ssioner, supra. However,

petitioner is still required to maintain adequate records to
substanti ate those expenses under section 6001. Petitioner did
not present either a receipt for the $400 or a cancel ed check
evi denci ng such paynent even though the Court allowed her tine
after the trial, with nunmerous extensions, to gather evidence of

this paynent. Petitioner has not net her burden and is therefore
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not entitled to a Schedul e A deduction for a clained enpl oynent -
rel ated |l egal fee of $400 for the 2004 tax year.

F. Schedul e A Deduction for Casualty Loss

Section 165(a) allows “as a deduction any |oss sustained
during the taxable year and not conpensated for by insurance or
ot herwi se.” See also sec. 165(c)(3) (casualty |oss deductions
for individual taxpayers). A taxpayer may deduct a casualty | oss
resulting fromdamage to his or her autonobile whether used for a
busi ness or personal purpose. Sec. 1.165-7(a)(3), Incone Tax
Regs. The anount of the deduction, in the case of property not
used for business or held for the production of incone, is the
| esser of either (i) the fair market value of the property before
the casualty mnus the fair market value after the casualty; or
(i1) the adjusted basis of the property. Sec. 1.165-7(b)(1),
| ncome Tax Regs.

Petitioner explained that her 1978 BMNWwas “total ed” while
she was stalled on the Pasadena Freeway at sone tine during 2004.
VWi le petitioner mght qualify for a casualty | oss deduction, we
conclude that she failed to establish her adjusted tax basis in
the car and that she clained this deduction prematurely.
Petitioner admtted that her claimfor damages wth her
aut onobi | e i nsurance conpany has yet to be resolved. She
acknow edged there still exists a claimfor reinbursenent with a

reasonabl e prospect for recovery although she was unsure whet her
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the i nsurance conpany would pay her at all. As we have
previously held, a taxpayer nust establish the amount of the |oss
before she may claima casualty | oss deduction. Cemyv.

Comm ssioner, T.C Meno. 1991-414 (citing Towers v. Conmm Ssioner,

24 T.C. 199, 239 (1955), affd. 247 F.2d 233 (2d Cr. 1957), affd.

sub nom Bonney v. Comm ssioner, 247 F.2d 237 (2d Gr. 1957));

see also sec. 1.165-1(d)(2)(i), Inconme Tax Regs.

This is especially true in a case involving insurance.
Section 165(a) prohibits a taxpayer from deducting any anount
conpensated by insurance. Since petitioner did not know, by the
cl ose of the year in issue, how nuch, if anything, she would
receive fromher insurance conpany as reinbursenent for the
damages to her car, she cannot ascertain the anmount of her
casualty loss. Petitioner is not entitled to a casualty |oss
deducti on.

G Ten Percent Additional Tax Under Section 72(t) on the
Distribution From Petitioner’s Retirenent Pl an

In general, section 4974(c) defines qualified retirenent
pl ans as including individual retirenment accounts (I RA). Section
408 governs the treatnment of IRAs. Specifically, section 408(d)
provides that distributions froman IRA are generally taxable in
the manner directed in section 72. Section 72(t) provides for an
additional tax on premature distributions.

Petitioner concedes that when she w thdrew $3, 328 from her

| RA at the Washi ngton Mutual Bank in 2004 she was 55 years ol d.
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She testified that the reason she withdrew t he noney was that she
needed it for “some mgjor expense or sonething it required.” At
no tinme has petitioner contended that any of the exceptions set
forth in section 72(t)(2) are applicable to her circunstance, nor
has she expl ai ned why she believed the section 72(t) additional
tax did not apply. Petitioner is liable for the 10-percent
additional tax under section 72(t) on the distribution of $3,328
fromher retirenent plan for the 2004 tax year.

[11. Additions to Tax

Respondent determ ned that petitioner is liable for
additions to tax under sections 6651(a)(1l) and (2) and 6654 for
the 2004 tax year. Pursuant to section 7491(c), respondent has
the burden of production with respect to these additions to tax
and is therefore required to “cone forward with sufficient
evidence indicating that it is appropriate to inpose the rel evant

penalty.” See H gbee v. Comm ssioner, 116 T.C. 438, 446 (2001).

However, “once the Conm ssioner neets his burden of production,
t he taxpayer nmust cone forward with evidence sufficient to
persuade a court that the Conm ssioner’s determnation is
incorrect.” 1d. at 447.

A. Section 6651(a)(1) Addition to Tax

Section 6651(a)(1l) inposes an addition to tax for failure to
file atinmely return unless the taxpayer proves that such failure

is due to reasonabl e cause and not willful neglect. See United
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States v. Boyle, 469 U S. 241, 245 (1985). Petitioner concedes

that she did not file a Federal inconme tax return for her 2004
tax year. She has not argued, or introduced any evidence
suggesting, that her failure to file was due to reasonabl e cause
and not willful neglect. Accordingly, we sustain respondent’s
inposition of the addition to tax under section 6651(a)(1).

B. Section 6651(a)(2) Addition to Tax

Section 6651(a)(2) inposes an addition to tax for failure to
tinely pay the amount of tax shown on a return. This Court has
st at ed:

The Comm ssioner’s burden of production with
respect to the section 6651(a)(2) addition to tax
requires that the Conm ssioner introduce evidence that
a return showi ng the taxpayer’s tax liability was filed
for the year in question. 1In a case such as this where
the taxpayer did not file a return, the Comm ssioner
must introduce evidence that an SFR [substitute for
return] satisfying the requirenents of section 6020(b)
was made. See Cabirac v. Conm ssioner, * * * [120 T.C.
163 (2003)]. * * *

Wheel er v. Conmm ssioner, 127 T.C. 200, 210 (2006), affd. 521

F.3d 1289 (10th Gr. 2008). The section 6651(a)(2) addition to
tax is not inposed if the taxpayer proves that the failure to pay
is due to reasonabl e cause and not w Il ful neglect.

Under section 6651(g)(2), a return prepared by the Secretary
pursuant to section 6020(b) is treated as a return filed by the
t axpayer for the purpose of determ ning the amobunt of an addition
to tax under section 6651(a)(2). To constitute a section 6020(b)

return, “the return nmust be subscribed, it nust contain
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sufficient information fromwhich to conpute the taxpayer’s tax
l[tability, and the return formand any attachnents nust purport

to be a ‘return’.” Spurlock v. Conmi ssioner, T.C. Menp. 2003-

124.

Petitioner concedes that respondent prepared a substitute
for return for her 2004 tax year under section 6020(b). Because
petitioner did not pay the tax liability as shown on the section
6020(b) return, respondent has net the burden of production with
respect to the section 6651(a)(2) addition to tax. Petitioner
has not argued or introduced any evidence suggesting that her
failure to pay was due to reasonabl e cause and not willfu
neglect. W therefore sustain respondent’s inposition of the
addition to tax under section 6651(a)(2).

C. Section 6654 Addition to Tax

Section 6654(a) inposes an addition to tax for underpaynent
of estimated inconme tax by an individual taxpayer. The addition
to tax is conputed by reference to the four required install nment
paynments of the taxpayer’s estimated tax liability, each
constituting 25 percent of the “required annual paynent.” Sec.
6654(d) (1) (A). For taxpayers whose adjusted gross incone for the
precedi ng year was $150, 000 or |ess, the “required annual
paynment” is equal to the lesser of (1) 90 percent of the tax
shown on the individual's return for the year or, if no returnis

filed, 90 percent of his or her tax for such year, or (2) if the



- 19 -
individual filed a return for the i mredi ately precedi ng taxabl e
year, 100 percent of the tax shown on that return. Sec.
6654(d) (1) (A) and (B).

Petitioner failed to file a 2004 Federal income tax return
and nade no estinmated tax paynents for 2004. Petitioner did have
atax liability for her 2003 taxable year.® Consequently,
petitioner was required to nmake a paynent of estimated tax. See
sec. 6654(d)(1)(B)(ii). Respondent has net his burden of
produci ng evidence that petitioner had a required annual paynent
of estimated tax for 2004. The Court al so concludes that
petitioner does not qualify for any of the exceptions to a
section 6654(a) addition to tax provided in section 6654(e).

Under section 6654(e), a section 6654(a) addition to tax
does not apply if the tax shown on the taxpayer’s return for the
year in question (or, if no returnis filed, the taxpayer’s tax
for that year), reduced by the credit allowable by section 31, is
| ess than $1,000. The addition to tax will also not apply if the
taxpayer’s tax for a full imediately preceding 12-nonth taxable
year was zero and the taxpayer was, for the entire taxable year

a citizen or resident of the United States. The Court has

8Respondent was unable to present petitioner’s 2003 tax
l[tability at trial because it was the subject of another Tax
Court case that has since been decided. |In Forrest v.
Comm ssioner, T.C Menp. 2009-228, we sustained respondent’s
determ nation that in addition to the $9,666 of tax shown on her
2003 tax return, petitioner had a Federal inconme tax deficiency
of $1, 882.
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determ ned that petitioner had a liability for income tax for
2004 that exceeded $1,000, net of any section 31 credit, and has
taken judicial notice of the fact that petitioner had a tax
l[tability in 2003. Therefore, the Court sustains respondent’s
determ nation of the addition to tax pursuant to section 6654(a).

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




